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lish law is committed to this doctrine of mutability. The one
case invariably cited in its support is Lashley v. Hog,1 but when
analysed this appears to be quite irrelevant to the controversy.
The facts were these:
Hog, a native of Scotland, married an Englishwoman at a time when
he was domiciled in England. There was no marriage settlement. After
living fifteen years in England the parties acquired a domicil in Scotland.
Hog survived his wife and died in 1789. After his death, his daughter,
Mrs. Lashley, brought an action in the Scottish court claiming as the
representative of her mother a share in her father's movables which,
according to the then law of Scotland, were subject to the doctrine of
communio bonorum. The basis of her claim was that, upon the change
of domicil from England to Scotland, her father's proprietary rights
vts-a-vis his wife became restricted by the Scottish rule of community.
The House of Lords held that Scottish law governed Mrs.
Lashley's claim, and that she was entitled in right of her
mother to a share of the movables owned by her father at the
time of her mother's death.2
What was the ratio decidendi ? Was it that the rights of the
wife with regard to the matrimonial property were enlarged as
a result of the change of domicil? It would seem not. The view
of the House of Lords was that the matter 'turned on testa-
mentary and not on matrimonial law'.3 The so-called communio
bonorum did not give the wife on marriage a proprietary interest
similar to that recognized, for instance, by Dutch law, but only
a spes successionis.4 The question, therefore, was not: Were the
rights of the wife enlarged by the change of domicil? but.
What were the succession rights of the wife or her representa-
tive on the death of her husband? Thus Lord Halsbury, speak-
ing of the decision in a later case, said:
'If the wife by the marriage in Scotland5 acquired no proprietary
rights whatever, but only what is called a hope of a certain distribution
upon the husband's death, it is intelligible that that right of distribution,
or by whatever name it is called, should be dependent upon the hus-
band's domicil, as following the ordinary rule that the law of a person's
domicil regulates the succession of his movable property. But if by
the marriage the wife acquires as part of that contract relation a real
1	(1804), 2 Coop. t. Cott. 449; 47 E.R. 1243, 4 Paton 581.
2	See now the Married Women's Property (Scotland) Act, 1920, s. 7.
3	Westlake, p. 74,
4	53 L.Q.R. 539—40.   For the purposes of private international law, it is
treated in Scotknd as a right of succession; 19 M.L.R. 664 (A. E. Anton), citing
Trevelyan v. Trevefyan (1873), n M. 516.
5	The marriage in fact took place in London.

